The legal standard on amicus curiae participation in international investment arbitration has been forged by the judicial development of legal rules and, in parallel, the modification of normative sources, such as the ICSID Arbitration Rules. Current and future decisions by arbitral tribunals on the participation of amicus curiae in a given dispute must abide by this consolidated standard. In June 2012, the arbitral tribunal in Joint ICSID Cases No. ARB/10/15 and No. ARB/10/25 released a procedural order, rejecting an amicus petition. This Order contains various deviations from the applicable legal standard and severely restricts the options for amicus participation. The recent attempt to strengthen the legitimacy of international investment arbitration by allowing for greater amicus participation and the acknowledgement of the interdependence of investment law and other areas of international law is thereby put in peril.
I. Introduction
In the last decade, international investment arbitration tribunals have dealt with various petitions to grant leave to proceed as amicus curiae, most of which petitions have been accepted.2 This practice was followed and concluded BITs6 have seen the light of day. Due to these developments, a strong assumption on the emergence of a customary standard on amicus participation in international investment arbitration is justified. Arbitral tribunal case law at the same time contributes to and clarifies this legal standard.7 The repeated assertion in the literature, that, as regards amicus participation in investment arbitration, there is no generalized standard, but rather piecemeal work, no longer holds true.
This development, which has taken place over the last ten years, has been accompanied by a growing interest in academic literature discussing the pros and cons of amicus participation.8 The common denominator is The Law and Practice of International Courts and Tribunals 12 (2013) that investment arbitration can be clearly distinguished from classic commercial arbitration.9 Certainly, some investment arbitration cases might involve only technical legal aspects, similar to those found in commercial disputes. However, in other cases, companies challenge governmental regulations, in such areas as the supply of basic goods and services, the management of hazardous materials or the use of land and natural resources. 10 The decisions of investment tribunals in those disputes may not only have serious consequences for the citizens of that State, but will also affect the public interests of other communities, in cases involving similar matters.11 Stronger expectations are therefore justified as regards the transparency of proceedings, in terms of access to documents12 and the legitimacy of the process, as concerns the intervention of non-disputing persons.13 Without more transparency and public participation, it is argued, investment treaty arbitration contributes strongly to the democratic deficit on the transnational level.14 Tribunals recognize this need for more transparency, but The article presents, first, the legal standard for access of non-disputing parties to investment arbitration [II] . Secondly, the legal reasoning of the tribunal in Joint ICSID Cases No. ARB/10/15 and ABR/10/25 will be analyzed and compared to the legal standard described in the preceding section [III] . The article concludes with arguments on an arbitral tribunal's approach to amicus participation after von Pezold [IV] .
II. The Common Legal Standard
The legal standard applicable to amicus participation in ICSID arbitrations is based on Rule 37 (2) In arbitral decisions, it is held that amici may provide a particular insight on the issues under dispute, on the basis of either substantive knowledge or relevant expertise or experience that goes beyond, or differs in some respect from, that of the disputing parties.25 Amicus petitioners must, therefore, as a first requirement, adduce a new, special legal or factual perspective in order to fulfill the role ascribed to them.
The importance of receiving factual information through amicus participation was highlighted in the UNCITRAL elaboration process on the new standard for transparency.26 Organizations which, due to their membership or grass roots activity, can provide salient data about the actual public impact of company activities or regulatory State action that is hard to obtain otherwise are most appropriate to participate.27 Taking into account the procedural limitation of ICSID tribunals that do not investigate on their own and rely entirely on the information provided by the parties, the value of additional factual information may sometimes become essential for a tribunal's evaluation of the facts.28 In relation to legal arguments, the tribunal in the Aguas Provinciales case highlighted that: "The traditional role of an amicus curiae in an adversary proceeding is to help the decision maker arrive at its decision, by providing the decision maker with arguments, perspectives, and expertise that the litigating parties may not provide."29
In conclusion, it can be said that the special perspective required from an amicus brief might relate to law, facts, or the application of the law to 24 
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the facts.30 The perspective is new and special when it is different from, rather than a repetition of, what the parties have argued.31 Finally, in order to strengthen the arbitral process, this requirement must be interpreted widely so as to ensure that all angles on, and all interests in, a given dispute are properly canvassed.32
B. Public Interest and/or Significant Interest of Petitioner
As a second requirement, tribunals have to ascertain whether either a public interest and/or a significant interest of the petitioner are involved in an investment arbitration.
Rule 37 (2) of the ICSID Arbitration Rules stipulates that the petitioner must have a significant interest in the proceeding and specifies that, on a general level, a personal stake in the proceedings is not an argument for refusing the petition, but, on the contrary, is an argument in favor of participation rights. More concretely, it can be inferred from existing cases who is considered to have a significant interest. In the Glamis Gold arbitration, the Indian Quechan Nation argued that their own rights, the rights of indigenous peoples, to protect their sacred sites and cultural heritage were at stake, and the tribunal deemed this sufficient to satisfy the criteria for amicus participation.33 Anyone who is directly or indirectly affected by the decision of an arbitral tribunal is thus deemed to have a significant personal interest in the case.
This was also an argument used by the Canadian Union of Postal Workers in their amicus petition in the UPS arbitration, which was accepted by the tribunal.34 The tribunal in Apotex comes closest to a definition and supports the affected rights approach, insofar as it ruled out the participation of an amicus petitioner on the grounds, that "it [the petitioner] has Amicus curiae brief that brings to the attention of the Court relevant matter not already brought to its attention by the parties may be of considerable help to the Court" (author's italics). 32) Apotex, supra note 2, at paras. 21-22. 33) Glamis Gold, supra note 2. 34) UPS, supra note 2, at paras. 3, 70. The case also involved a matter of public interest. not explained how the rights or principles it may represent or defend might be directly or indirectly affected by [. . .] the outcome of the overall proceedings".35 These cases show that the approach held by scholars that mere proof of a private legal interest does not suffice for amicus curiae status36 is not tenable anymore, as it is in contradiction to ICSID Rule 37 (2) and the aforementioned case law.
Tribunals also frequently require that the dispute be a matter of public interest, although this is not provided for in ICSID Rule 37 (2), nor the UNCITRAL draft.37 When it comes to the notion of public interest in investment arbitration, in its first order in the Vivendi case, the tribunal held that, because governmental measures and the responsibility of the State as such were at stake, the dispute did indeed entail public interest, as, however, do all investment arbitrations.38 The tribunal went on to highlight the fact that, in addition, the concrete proceedings did involve more than the regular public interest, as the dispute centered on a basic public service to millions of people and that, as a result, it "may raise a variety of complex public and international law questions, including human rights considerations. Any decision rendered in this case, whether in favor of the claimants or the respondent, has the potential to affect the operation of those systems and thereby the public they serve".39 This is a form of definition that recurs in other decisions. According to the tribunal in Aguas Provinciales de Santa Fe, a matter is deemed to be of public interest when the final decision in an investment dispute has the potential to affect, directly or indirectly, persons beyond those immediately involved as parties in the case.40 Scholars have attempted to specify this approach by proposing a twofold notion of public interest. On the one hand, the public interest can be thought of in terms of the interest of the State and its constituents and, on the other hand, it can implicate issues that encapsulate the common interest of mankind, such as the environment or human rights.41 35) Apotex, supra note 2, at para. 28. 36) Newcombe & Lemaire, supra note 31, at 37. For another case: Pacific Rim, supra note 2, and the argumentation in the amicus petition itself of 2 March 2011, 2. 37) Biwater Gauff, supra note 2, at paras. 51-53 and footnotes below. 38) Vivendi 
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In conclusion, as Bartholomeusz notes in the context of the European Court of Human Rights, the interests invoked by amicus petitioners and required by tribunals provide two different justifications for participation.42 On the one hand, there are non-local actors, usually NGOs with an interest in certain topics, such as the protection of the environment, business and human rights, or the rights of refugees on an abstract level, not related to any specific community.43 They justify their access to ICSID arbitration, because they defend a public interest by representing various and changing persons or collectives, affected "only" by a paradigmatic action, embodied in a given, concrete dispute. 44 On the other hand, local or regional actors may be representing those who are directly affected by a dispute, but they are not primarily or necessarily engaged in furthering the objectives of a public interest elsewhere. The same applies to regional organizations that monitor their member States' compliance with norms established by the organization.45 For these organizations, the category of a significant personal interest is essential.
Finally, tribunals will regularly inquire whether both interests are present in cases involving amicus petitions.46 Either interest alone may, however, independently present sufficient justification for the participation of non-disputing parties, as both serve a specific legal purpose in securing the rights of persons who are directly affected or for protecting the wider interests of the polity or communities in a comparable situation.
C. Within the Scope of the Dispute
Thirdly, amici curiae have to address issues that are within the scope of the dispute.47 This requirement presents the outer boundary of the special perspective that amici curiae are supposedly to adduce. Interpreted according to its literal meaning, it can mean nothing less than the arguments ventured by the petitioners should be related to the substantive legal questions to be resolved in the arbitration. According to this interpretation, arbitral tribunals have explicitly classified procedural questions as unsuitable content for amicus petitions.48 Other tribunals have not followed that approach, but, conversely, have expressly required arguments on jurisdiction,49 or simply accepted them.50 The tribunal in Apotex concludes on that issue that there is no hard and fast rule that excludes jurisdiction from amicus submissions. On the contrary, it is "perfectly conceivable that issues of jurisdiction might raise matters of public interest in themselves, on which non-disputing parties might be well-placed to provide assistance and perspective or insights beyond those of the disputing parties".51
The scope of the substantive legal arguments that are admissible in amicus briefs raises the general problem of applicable law in international investment disputes. On the basis of Art. 42 (1) of the ICSID Convention, a "tribunal shall decide a dispute in accordance with such rules of law as may be agreed upon by the parties, as well as that in the absence of such agreement, the tribunal shall apply the law of the Contracting State party to the dispute, and such rules of international law as may be applicable". Regularly, the first legal source to be considered is the BIT governing the investment relationship between host State and the State where the company is domiciled. But most BITs also include provisions on the legal sources for the decisions of investment tribunals. According to the two BITs underlying the dispute in the von Pezold arbitration, a tribunal decides, pursuant to the BIT itself, on the basis of any treaties in force between the Contracting Parties, such rules of general international law as may be applicable, and the domestic law of the Contracting Party in the territory in which the investment in question is situated.52 Various other sources are therefore potentially applicable in addition to the BIT. Given that context, international investment arbitration is one of the areas in which the fragmentation of international law creates challenges with respect to the application 48) UPS, supra note 2, at para. 71. This approach was followed by the tribunal in AES, supra note 2, as can be deduced by the arguments submitted by the European Commission in its amicus brief. European Commission, Written Submission Pursuant to Art. 37 (2) ICSID Arbitration Rules, 15 January 2009, JURM (2009) 10001, para. 11. 49) Pacific Rim, supra note 2, at para. (ii). 50) Electrabel, supra note 2, at para. 5.32. 51) Apotex, supra note 2, at para. 33. 52) Germany-Zimbabwe BIT, Art. 11.2; Swiss-Zimbabwe BIT, Art. 10.3.
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of general norms of international law, such as the Vienna Convention on the Law of Treaties (VCLT), but also as regards special norms, such as the law of the World Trade Organization or human rights law.53 This warrants the question of what is meant by the reference to rules of general international law contained in the ICSID Convention and BITs, and under which circumstances these rules actually apply.
As for the first part of the question, the term "general international law" refers to Art. 38 of the Statute of the International Court of Justice and includes customary law, conventions and general principles of international law.54 Hence, from an abstract perspective, bilateral investment treaties may incorporate the whole body of the traditional sources of international law. It is merely a question of the circumstances under which concrete norms should be applied and by which methodological means. Does the reference to international law require a direct applicability, or is it rather a means of interpreting the norms of the BIT itself? Some basic assumptions are accepted in answer to these questions that apply generally to the harmonization of fragmented areas of international law.55 One such assumption relies on the hierarchy of international law.56 Peremptory norms of international law do apply directly, as long as investment law norms are not themselves considered to be of a peremptory nature.57 When it comes to customary law and contracts outside the field of international investment law, direct application does not, however, seem to be the rule. interpretive tool,59 making use of the principle of "systemic integration",60 based on Art. 31 (3) (c) of the Vienna Convention on the Law of Treaties. According to that principle, arbitrators may resort to other norms of public international law, in order to construe investment treaty provisions, such as the notion of fair and equitable treatment, non-discriminatory measure or indirect expropriation. Amicus petitioners have repeatedly argued in that direction. In Foresti, amici argued that a governmental measure introducing a minimum threshold of 26% ownership for historically disadvantaged South Africans in the mining industry61 is legally justified by the right to substantive equality.62 In Biwater, amicus curiae introduced, as a legally relevant factor, investor responsibilities, deduced from human rights obligations. The tribunal accepted that line of reasoning.63
In summary, legal arguments that have a value as interpretive tools for the application of investment treaties are generally included in the scope of the dispute. In that regard, it is necessary to highlight the distinction between the jurisdictional basis of a tribunal and the substantive question of which law is applicable in a dispute. As the International Law Commission concludes: "The jurisdiction of most international tribunals is limited to particular types of disputes or disputes arising under particular treaties. A limited jurisdiction does not, however, imply a limitation of the scope of the law applicable in the interpretation and application of those treaties".64 

D. Experience, Independence, Expertise
Another important criterion allows for the rejection of petitioners who are not experienced, independent, or without expertise.
As regards required experience and expertise, only in one case did prior jurisprudence dismiss an amicus petition on grounds of lack of experience and expertise. One of the petitioners, an NGO, failed to provide the tribunal with specific information on the nature and size of its membership, the qualifications of its leadership, the expertise of its staff, and its activities. The tribunal held that, for a non-governmental organization, it is not enough to justify an amicus submission on the general grounds that it represents civil society or that it is devoted to humanitarian concerns.65 Further, three individual petitioners failed to provide a detailed curriculum vitae on each of them, which would have enabled the tribunal to judge whether they actually possessed the requisite expertise and experience.66 On the basis of this decision, it is clear that prospective amici should have an established area of work, with a clear focus on a legal, political or social subject matter and that their engagement in this work has to be presented to the tribunal in the petition, by describing the aforementioned characteristics of the organization or individual.67
Regarding independence, although it is not explicitly envisaged in Rule 37 (2) of the ICSID Arbitration Rules, tribunals have applied an independence test, as it is explicitly included in the NAFTA Free Trade Commission Statement, as well as in the draft UNCITRAL standard. Within the elaboration process of the new UNCITRAL standard on transparency, it was pointed out that amici are not experts.68 Also the tribunal in the Methanex arbitration highlighted the difference by stating that "Amici are not experts, such third persons are advocates (in the non-pejorative sense) and not 'independent' in that they advance a particular case to a tribunal."69 This is only logical, given that amici are also required to have a significant interest in the case. However, this does not mean that the criterion is devoid 65) Ibid., at para. 33. 66) Aguas Provinciales de Santa Fe, supra note 2, at para. 30. The tribunal however granted petitioners the right to refine their description and to apply again, para. 34. 67) Vivendi, supra note 2, Order of 12 February 2007, at para. 15. 68) UNCITRAL, Report of Working Group II (Arbitration and Conciliation) on the work of its fifty-third session, UN Doc. A/CN.9/712, para. 50. 69) Methanex, supra note 2, para. 38. of sense. To allow an informed decision of the tribunal on the petitioners' independence, prospective amici should provide in their application letter information on: the identity of the petitioner, including, where relevant, its membership and legal status; its general objectives, the nature of its activities, and any parent organization; whether or not the third party has any affiliation, direct or indirect, with any disputing party and information on any government, person or organization that has provided any financial or other assistance in preparing the submission.70 Not every kind of minor financial or factual relationship is, however, considered to be detrimental to independence. Under the UNCITRAL draft, 20% of the annual revenue is given as an indicative threshold that should not be exceeded in order to be considered as independent.71 It was, however, decided not to include that strict threshold in the official text, in order to leave room for reasonable discretion by the tribunal.72 Regarding existing jurisprudence, the amicus petition of the US Chamber of Commerce in the UPS case is quite enlightening, in that it explicitly stated that it had received a payment of $100,000 from UPS, which was a total of 12% of its annual budget prior to filing its amicus brief. 73 The tribunal did not consider this to be sufficient grounds to reject petitioners for lack of independence. Similarly, collaboration with one of the parties on a non-material level, is also not grounds for rejecting amicus curiae, as illustrated by the case of a Tanzanian NGO, accepted as joint amicus in the Biwater case, although the petitioners explicitly stated that they seek to work with the government and governmental agencies in the area of their expertise.74 On the contrary, even the explicit identification with one of the parties was at times accepted by tribunals. The Chamber of Commerce, for example, stated in its amicus petition in the UPS case, that
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its principal function was to represent the interests of its members and that it therefore wished to intervene as amicus to support its member, UPS. 75 In conclusion, the quoted jurisprudence shows that a relationship to the parties is no impediment to amicus status being granted. The relevant question to assess whether an amicus petitioner remains independent is, therefore, whether a relationship of control or the determinative influence of a party to the dispute on the writing of an amicus brief and therefore on its content can be ascertained.
E. No Undue Burden or Unfair Prejudice to One of the Parties
A final criterion that has enjoyed widespread attention within the decisions handed down by tribunals76 requires amicus curiae not to create an undue burden on or unfair prejudice to one of the parties. To properly deal with that requirement, tribunals have to distinguish the substantive and the procedural impact of an amicus submission.77 From the procedural angle, any tribunal can ensure that non-disputing party participation does not overly burden the proceedings by establishing procedural safeguards, such as time limits.78 The tribunal in the UPS arbitration mitigated the burden by resorting to various procedural guarantees, including a limitation on the length of the submission, a requirement for timely submission, and a denial of the right to call witnesses in order to avoid additional costs of cross examination.79 This approach is widely shared in the jurisprudence of other tribunals. 80 As concerns the substantive impact of submissions, concluded and pending cases involving amicus petitions show that petitioners usually take a clear position in favor of one of the parties. The Glamis Gold arbitrationwhich in some aspects is very similar to the von Pezold arbitration discussed below -provides a useful illustration of this dynamic. The amicus submission by the Quechan Indian Nation claimed that the contested environmental regulation on the operation of open pit mines was legitimate, as it was necessary to protect their sacred sites and cultural heritage. The tribunal accepted the submission, without assuming an unfair prejudice to the corporate party, although the arguments clashed directly with the primary position of the company, which claimed that these measures amounted to an expropriation.81 However, petitioners favoring one of the parties do not always prejudice the company side; various petitioners have explicitly supported the companies involved in disputes.82
Often the degree to which non-disputing party participation will substantively impact on the proceedings to the benefit of one or the other party simply depends on the content of each case. Reflecting on the practice of amicus participation and its substantive impact, the UNCITRAL documents therefore only state that both parties should be given the opportunity to present their observations on the submissions by the third party.83 Further requirements to avoid an undue burden on a substantive level are not envisaged. In fact, in Aguas Provinciales the tribunal held that any undue burden could be avoided by establishing procedural safeguards.84 An unfair or undue burden on the procedural or the substantive level is therefore not a danger, as long as the procedural safeguards put in place by any tribunal are respected by amicus curiae.
III. The Legal Reasoning of the Tribunal in the von Pezold Arbitration in Contrast to the Common Legal Standard
In the von Pezold arbitration, the tribunal rejected the petition to proceed as amicus curiae for non-fulfillment of almost all of the requirements currently in place for the regulation of amicus participation. The tribunal's statements on the respective elements will be presented in this section and 81) Glamis Gold, supra note 2. 82) Amicus Submission of the US Chamber of Commerce, supra note 73, 1. In Grand River Enterprises, supra note 2, the Assembly of First Nations intervened explicitly expressing its support for the claimant company, Office of the National Chief, Assembly of First Nations, Amicus submission, 19 January 2009, available at: http://www.state.gov/documents/organization/117812.pdf. Glamis Gold, supra note 2, Application for leave to file a non-disputing party submission by the national mining association, 13 October 2006. 83) UNCITRAL, Report of Working Group II, supra note 5, at para. 77. 84) Aguas Provinciales de Santa Fe, supra note 2, at para. 15 (author's italics).
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contrasted with the findings on the commonly applicable standard, described above.
A. The Scope of the Dispute
A recurring problem in the decision of the tribunal in the von Pezold case is the limitation of the scope of the dispute, which has consequences on various procedural requirements to be fulfilled in order to participate as amicus. The tribunal prepares the terrain by claiming that: "The Arbitral tribunals agree in this regard with the claimants that the reference to 'such rules of general international law as may be applicable' in the BITs does not incorporate the universe of international law into the BITs or into disputes arising under the BITs."85 Coming closer to the case at hand, the tribunal lends its voice, again, to the claimant and asserts the following: "As regards the indigenous communities, the claimants themselves recognize that they [the indigenous communities] have some interest in the land, over which the claimants assert full legal title and therefore have historically granted them access to parts of the Border Estate. It may therefore well be that the determinations of the arbitral tribunals in these proceedings will have an impact on the interest of the indigenous communities."86 Nevertheless the arbitrators conclude that: "they would need to consider and decide whether the indigenous communities constitute 'indigenous peoples' [. . .], the decision itself is clearly outside of the scope of the dispute".87
The tribunal completely rejects the application of international law outside the investment context, in contravention of the standard on direct applicability of norms prevalent in hierarchy as well as systemic integration of other relevant norms via interpretation. A thorough examination of the petitioner's claims may have led the tribunal to reflect on this issue and the hierarchical status of the rights of indigenous peoples to selfdetermination, including their traditional lands. Suffice it to say that, as regards the rights of indigenous peoples, couched in terms of the right to self-determination, a reference to a potential ius cogens status is possible88 85) Bernhard von Pezold and others, supra note 1, at para. 57. 86) Ibid., at para. 62. 87) Ibid., at para. 60. 88) Self-determination is one of the examples given in the list of the ILC, supra note 57, at para. 5. Whether indigenous peoples enjoy the same right to self-determination as peoples in general is contested. Art. 3 of the United Nations Declaration on the Rights of Indigenous Peoples however and therefore is a reference to a direct applicability. Moreover, even if the rights of indigenous peoples were not considered to be of a peremptory nature, the tribunal in the von Pezold case also declines to take into account human rights law on indigenous peoples via interpretation. The tribunal is not convinced that consideration of Art. 26 of the UN Declaration on the Rights of Indigenous Peoples and other customary international law norms on indigenous peoples is in fact part of their mandate,89 thereby deliberately leaving aside the fact that the rights of indigenous peoples may have had an influence on the determination of the legality of the expropriation. This is, however, a reasonable argument, taking into account that the Court of the Southern African Development Community has clarified in a decision on Zimbabwe, that the land reform project might be legitimate, if the benefits of the expropriation were indeed distributed to poor, landless and other disadvantaged and marginalized individuals or groups.90 Furthermore, the tribunal in von Pezold omits any reference to other norms mentioned by the petitioners in their application,91 such as the International Covenant for Civil and Political Rights (ICCPR), the UN Convention for the Elimination of All Forms of Racial Discrimination (CERD) and the African Charter on Human and Peoples' Rights, which include land and consultation rights of indigenous peoples and which are clearly binding on Zimbabwe. In fact the ICCPR and CERD are also binding on Germany and Switzerland,92 the other parties to the underlying BITs and therefore to be included in the set uses the same language as Art. 1 of the International Covenant on Civil and Political Rights: "Indigenous peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development". 
The Law and Practice of International Courts and Tribunals 12 (2013) 365-390
of applicable norms. The tribunal's decision in the von Pezold case fosters the fragmentation of international law and violates applicable legal standards of investment arbitration and treaty interpretation.
B. A Special Legal or Factual Perspective
Bearing in mind this restrictive approach to the substantive scope of the dispute, the requirement to bring a new and special legal or factual perspective cannot be fulfilled at all, as the arguments adduced by amicus curiae often revolve around other norms of international law, such as the protection of the environment and the human rights of various persons and collectives. It is no surprise that, according to the tribunal, petitioners' amicus brief would not assist the tribunal in the determination of a factual or legal issue related to the proceedings.93 The tribunal elaborates that "neither Party has put the identity and/or treatment of indigenous peoples, or the indigenous communities in particular, under international law, including human rights law on indigenous peoples, in issue in these proceedings".94 It requires petitioners thereby to rely on arguments already raised by the parties, which inverts the very meaning of an amicus petition. Moreover, by using this line of argument, the tribunal limits its ability to receive further factual information, which is an important and highlighted benefit of amicus participation, at no cost. In von Pezold the tribunal may have benefitted from further information on the indigenous peoples, on their actual situation in Zimbabwe and thereby on the factual impact of the land reform. This information might have been helpful in evaluating whether the governmental measure that formed the basis of the expropriation serves a public interest and is non-discriminatory, as done by the SADC tribunal in the decision mentioned above.
C. The Significant Interest of the Petitioners
Another ground for refusing petitioners' request was the European NGO's lack of a significant interest. The tribunal considered the petitioners separately and, as noted above, in relation to the indigenous communities, the tribunal accepted that they have an interest in this case.95 As regards the 93) Von Pezold, supra note 1, at para. 57. 94) Ibid., paras. 57, 59. 95) Supra note 86.
European NGO, the tribunal stated that the NGO includes in its mission a focus on corporate responsibilities for human rights abuses.96 It also acknowledges a petitioner's reference to the wider impact the dispute will have, namely the negative impacts of land use and acquisition by TNCs on local communities' land use and community consultation in relation to that land,97 but then simply states: "However, [the European NGO]'s mission and experience do not, in the context of these proceedings, as presently constituted, satisfy the requirement of a significant interest in the proceedings."98
The tribunal thereby engaged the significant interest only for the indigenous communities and accepted that interest, which, however, had no consequences insofar as the rights of indigenous peoples were already deemed outside the scope of the dispute. The tribunal also applied the significant interest test to the public interest-driven NGO and could not find it, employing a method that resembles a self-fulfilling prophecy. This contravenes the applicable legal standard and prior jurisprudence, in which, regularly, a combined test or in some cases either the significant interest of the petitioners or a public interest analysis is carried out, whatever interest factually applies. It has been accepted that a significant interest is held to exist when the dispute directly or indirectly affects the interests of third parties, such as in the Glamis Gold case, which also involved the land rights of indigenous peoples. A public interest was accepted when the governmental measure at stake, in the case in hand the land reform project in Zimbabwe, had repercussions on a great number of people (the population of Zimbabwe), thereby displaying a general character appearing in similar cases and the petitioner content-wise engages in solutions for this general problem (interaction between commercial land use by investors and natural resources regulation by States). By splitting up the consideration of the interests, of the communities on the one hand and the NGO on the other, while at the same time not recognizing the individual causes motivating both actors, the tribunal intentionally shuts the door to participation. 100 In addition to these assertions, the tribunal relied on the claimants' evidence on the political ideas of the director of that local NGO and, further, on an article published by that same person on land reform and the witness testimony of one of the claimants, which found him to be in support of the resettlement of land in Zimbabwe and the respondent's land reform policies.101 This fact was subsequently considered to be sufficient grounds to refuse petitioners' request for lack of independence.102
Relying on the immaterial alignment with government policies, the tribunal considered the petitioners not to be independent. Such an approach to independence is neither foreseen in existing rules, nor reflected or applied in prior jurisprudence, in which several petitioners have explicitly asserted from the outset that they are in full support of one or the other of the party's claims. Moreover, it neglects the fact that the State's responsibility towards the indigenous peoples was also an argument in the petition. As a relationship of control or a party's determinative impact on the content of the petition could not be established, it seems that independence was lacking because of the rejection of the ideas submitted.
E. No Undue Burden or Unfair Prejudice
Finally, the tribunal was of the opinion that the petition unfairly prejudiced the claimants.103 The tribunal does not explain this prejudice further; it does however submit, in a separate section of the Order, that the indigenous communities appear to lay claim over or in relation to some of the lands, with respect to which the claimants assert a right to full, unencumbered legal title and exclusive control. Based on this fact, the tribunal concludes that the indigenous communities appear to be in conflict with the claimants' primary position in the proceedings.104 The tribunal therefore construed the requirement not to cause an undue burden or unfair prejudice, in a way so as to extend this requirement to the substantive legal arguments of the petitioners. This is contrary to the interpretation given in prior arbitral jurisprudence that focused on procedural equality. The tribunal did not take into account that the substantive impact on the position of one of the parties is simply a matter of fact, translated into law through rights granted in international conventions. If such petitioners are indigenous peoples, as the tribunal was requested to acknowledge, and if they traditionally inhabit the contested land, then they enjoy internationally safeguarded rights. In a cynical way, this may well be considered as an "unfair burden" on the parties. Legally however, this fact simply presents a mandate for consideration of these rights by an international tribunal exercising judicial powers. The arbitrators, moreover, did not recognize that all amicus interventions to date have sided with the substantive arguments of one of the parties. In addition, the tribunal did not even attempt to mitigate any burden caused, by applying an approach common in prior jurisprudence that circumvents or at least alleviates that burden by imposing procedural safeguards.
Finally, by assuming an unfair burden on the company, the tribunal demonstrated a fundamental misunderstanding of the legal nature of the rights of indigenous peoples, which are primarily contained in norms addressed to the State. It is the State that incurs responsibility to protect these rights, including from the actions of third parties, e.g. investors.105 These obligations are accompanied by legal standards addressing companies, such as the OECD Guidelines or the UN-Guiding principles.106 However, this does not abrogate the obligations of the State. Zimbabwe incurs primary responsibility both in the event that the property is not returned to the claimant and, importantly, also in the event that the property is returned to the claimant. The finding of the tribunal, that the burden lies solely with
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the investors, is therefore not based on any reasonable interpretation of human rights law. On any account, the tribunal deliberately rejected the opportunity to remind both parties of their respective human rights obligations, contrary to the standards established in other amicus petitions.
F. Conclusion
In the Glamis Gold arbitration, the tribunal noted that there is no binding effect of arbitral awards for future cases. Nevertheless, there is a certain standard of precedence that requires tribunals wishing to deviate from established jurisprudential practice to provide thorough reasoning for having done so.107 As shown above, the von Pezold tribunal's interpretation of the legal requirements for amicus participation is at odds with the interpretations given to these requirements by practically all prior arbitral jurisprudence. On that basis, the tribunal should have supplied a thorough reasoning for its deliberate divergence from established jurisprudential practice as required by the tribunal in Glamis Gold. Without such reasoning, the decision simply seems arbitrary, overly restrictive, and devoid of any legal justification.
IV. Future Amicus Participation after von Pezold?
In cases such as von Pezold, where investment law has to be interpreted in light of other norms of international law and arbitrators do not feel confident in doing so, a possible and appropriate solution could have been simply to refuse jurisdiction.108 As routes to review or appeal from arbitral decisions are available only in limited scenarios under the ICSID rules,109 107) Glamis Gold, supra note 2, at para. 8; on the different approaches to precedent: Andrés Rigo Sureda, "Precedent in Investment Treaty Arbitration", in Christina Binder et al. (eds.), International Investment Law for the 21st Century -Essays in Honour of Christoph Schreuer, 830-842, with a section on amicus participation. 108) This argument is taken even further, when it is recommended that as a system of private international governance investment arbitrators are not guardians of the public interest and therefore should not decide investment disputes that implicate broader political and economic issues at all. Choudhury, supra note 14, 779. 109) Art. 51 (1) (c) (ii) ICSID Arbitration Rules provides for judicial review, when a tribunal has manifestly exceeded its powers, which is construed as being applicable in the event of a general failure to apply international law, as part of the applicable law, or when it comes to the nonapplication of individual rules, where these rules are fundamental rules such as peremptory there are serious repercussions for affected non-disputing parties when their participation is denied. Arbitral tribunals thereby hoist the responsibility for a harmonious approach to international law onto other institutions, such as regional human rights bodies. These may be called upon in order to challenge State actions that are taken as an enforcement measure of arbitral tribunal awards, because these awards did not appropriately take into account applicable human rights law. The Inter-American Court has dealt with the relationship between obligations stemming from investment treaties and those based on human rights treaties in a case concerning indigenous peoples in Paraguay and decided in the specific litigation to give priority to the latter.110 On the basis of the approach chosen in von Pezold, further cases of review of arbitral tribunals' decisions are likely to arise in the future.
Taking into account that amicus submissions were often accepted but generally111 never reflected in the final award,112 investment tribunals' praise for transparency113 by allowing greater non-disputing party participation serves as merely window dressing. This has now been aggravated by the severe restriction of participation rights in the von Pezold case. Investment arbitration is, however, based on the engagement of State sovereignty through the conclusion of BITs114 and a clear expectation by a rising number of States to allow for non-disputing party participation is becoming visible, through the rules on third-party participation in the ICSID Arbitration Rules and an increasing number of BITs, which directly and explicitly foresee the possibility of amicus participation.115 As Van Duzer has argued, norms of international law. The problem with this review process from the perspective of a third party is that only parties to the dispute may call for a review via the annulment procedure. Schreuer, supra note 54, Art. 52, at para. 263. 110) Sawhoyamaxa Indigenous Community v. Paraguay, supra note 22, at para. 140. 111) An exception is the amicus submission of the EU Commission that features prominently in the decision on jurisdiction in Electrabel, supra note 2. In AES arguments were taken into account but no explicit discussion of the Commission's petition took place. AES, supra note 2. 112) Consideration of amicus petitions in final awards is rare. It was only in Biwater that the tribunal took the arguments explicitly into account: Biwater Gauff, supra note 2, at para. 601. In Pacific Rim the tribunal rejected an argument of the petitioner and referred to them once more in a general way: Pacific Rim, supra note 2, at paras. 2.43, 5.85. In Glamis the tribunal stated that it would take arguments into account in the award but it did not do so: Glamis Gold, supra note 2, at para. 8. Mention of amicus arguments in all decisions does not exist. 113) Biwater Gauff, supra note 2, at para. 54. 114) Van Harten, supra note 9, at 327-328. 115) Supra note 6.
